STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

AVERI CAN FACTORS GROUP, INC., and
THE ENVI RONMENTAL TRUST,

Petiti oner,
CASE NO. 95-0343RU

VS.

DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON,

Respondent .

N N e N N N N N N N N

FI NAL CRDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Susan B. Kirkland, held a formal hearing in this
case on May 15, 1995, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: E. Gary Early, Esquire
Akerman, Senterfitt & Eidson, P.A
216 South Monroe Street
Tal | ahassee, Florida 32301

For Respondent: W Dougl as Beason, Esquire
Mary Stuart, Esquire
Assi stant General Counsel s
Department of Environnental Protection
2600 Bl air Stone Road
Twin Towers O fice Building
Tal | ahassee, Florida 32399-2400

STATEMENT OF THE | SSUES

1. \Whether the chall enged agency statenent is a rule as defined under
Section 120.52(16), Florida Statutes.

2. If the agency statenment is a rule, whether Respondent has viol at ed
Section 120.535(1), Florida Statutes, by failing to adopt the alleged agency
statenent as a rule.

3. If the agency statement is a rule, whether it is an invalid exercise of
del egated |l egislative authority.

PRELI M NARY STATEMENT
On January 26, 1995, the Petitioners, American Factors Goup, Inc. (AFGQ

and The Environnmental Trust (TET), filed a Petition for Adm nistrative
Determ nati on of Agency Statement pursuant to Section 120.535(1), Florida



Statutes, for Administrative Determination of the Invalidity of a Rule pursuant
to Section 120.56, Florida Statutes, and for Adm nistrative Hearing pursuant to
Section 120.57(1)(b)15, Florida Statutes. Wth regard to the use of "factoring"
within the context of the Departnent's review of a reinbursenent application
under Chapter 62-773, Florida Adm nistrative Code, the petition alleges the
Department of Environmental Protection (Departnent) has issued the foll ow ng
agency statenent:

The difference between the face value of an invoice for services and the
purchase price of a related receivable shall be deened to be a "carrying charge"
regardl ess of the rel ationship between the parties, regardl ess of whether the
"carrying charge" is item zed as a reinbursable charge in an application for
rei mbursement and regardl ess of whether the "carrying charge" affects the
allowability of the costs incurred for the cleanup or the reasonabl eness of the
rates charged for such costs. The difference between the face value of an
i nvoi ce and the purchase price of the related receivable, negotiated at arns
length in a transaction as described herein, shall be deducted fromthe anpunt
sought in reinmbursenent.

The final hearing was schedul ed for February 21, 1995. By order dated
February 9, 1995, the parties' ore tenus notion for continuance was granted.

On April 28, 1995, the Departnent filed a Mdtion for Summary Final O der
On May 9, 1995, the notion was heard and the Petition for Adm nistrative Hearing
pursuant to Section 120.57(1)(b)15, Florida Statutes, was di sm ssed.

At the final hearing Petitioner presented the follow ng wtnesses: Steve
Parrish, Charles WIllians, Dr. Jerone S. Osteryoung and Robert Beard
Petitioners' Exhibits 1, 3-6 and 8-11 were admtted in evidence.

At the final hearing, the Department called Charles Wllianms as its
wi tness. Departnent's Exhibits 1-8 were admtted in evidence. Petitioner
i ntroduced the deposition of Charles WIllianms as rebuttal evidence. The parties
subm tted posthearing those portions of the deposition which were designated as
rebuttal testinony and any objections to those portions. By Oder dated June
16, 1995, the Hearing Oficer ruled on the adm ssibility of the designated
portions of the deposition.

FI NDI NGS OF FACT

1. Respondent, Department of Environmental Protection (DEP), is the
adm ni strative agency of the State of Florida which adm nisters the rel evant
portions of Chapter 376, Florida Statutes, and the rules pertaining thereto with
regard to the rei nbursenent of actual and reasonable costs of cleanup of
petrol eum sites.

2. Petitioner, Anerican Factors Goup, Inc. (AFG, is engaged in the
busi ness of financing storage tank clean-ups eligible for reinbursenment
pursuant to Section 376.3071(12), Florida Statutes.

3. Petitioner, The Environnental Trust (TET), is affiliated with AFG
Certain principals of AFG are also trustees of TET. TET acts as the funder of
the contractors and subcontractors performng rehabilitation activities at
petrol eum sites.

4. Environnental Factors, a division of AFG negotiates and enters into
the financing contracts with the contractors and subcontractors.



5. American Environnental Enterprises, which is affiliated with AFG
handl es the financial transactions relative to the contracts in which
Envi ronnental Factors enters as a division of AFG | n other words, Anerican
Envi ronnental inplenments the contracts on behal f of AFG

6. Under the reinbursement program the invoices are submtted to DEP
after the programtask is conpleted or not nore than once every six nonths for
renedi al actions. DEP will reinburse the applicant for the actual and
reasonabl e costs incurred for site rehabilitation. The application is reviewd
by DEP within sixty days of receipt. |If additional information is needed, DEP
will advise the applicant. DEP is required to deny or approve the application
for reinbursement within ninety days of the date the additional information is
submtted or at the end of the sixty-day review period if no additiona
information is requested. Because of backlogs in the past, DEP has taken | onger
than the statutory time franes to make a paynment for reinbursenent.

7. In the financial arrangenents between a contractor and AFG the
contractor is required to submt invoices to AFG upon the conpletion of the
contractor's services. AFG advances the contractor a discounted anount based
upon a percentage of the face value of the invoice. The contractor is also
required to contribute a certain percentage of the invoice anbunt to a reserve
trust account.

8. The turn around tine between AFG s recei pt of the contractor's invoice
and the advance of the discounted anpbunt to the contractor is typically five to
ten days.

9. This financial arrangement between AFG and the contractors is known as
factoring. Factoring is generally construed as the purchase of an asset, which
may i nclude an account receivable, from another person at a di scount.

10. An account receivable reflects the costs that a conpany charges for
its service after that service has been rendered but has not been paid by the
entity responsi ble for paynment. Thus, when a contractor conpletes his
rehabilitation task, the anmount of his invoice that would be submtted to DEP
for reinbursenent is an account receivable.

11. In determ ning how much the invoice is to be discounted, AFG will take
into consideration the tinme value of the funds. |In other words, AFG uses how
long will it take for AFGto receive the invoice anmount from DEP as a conponent

in determ ning the percentage of discount.

12. In the instant case, AFGis not actually buying the account
recei vable, but is buying the right to receive the paynent for the account
recei vabl e when it is paid. AFG has recourse against the contractor through an
i ndemity and such recourse is secured by the contractor's contribution to a
reserve trust account.

13. AFG has been using this type of financing in Florida in the context of
cl ean ups of petroleumsites since 1993. By letter dated Septenber 10, 1993,
Paul DeCosta, an attorney representing AFG requested Lisa Duchene of the DEP to
advi se himhow certain activities contenplated by AFG in financi ng expenses for
rei mbursabl e environnental cleanups would be treated by DEP pursuant to Section
376.3071, Florida Statutes.



14. By letter dated Novenber 4, 1993, E. Gary Early, counsel for AFG
advised Bill Sittig of DEP of his understandi ng of a discussion between M.
Sittig and representati ves of AFG on Cctober 21, 1993. The di scussion concerned
DEP's position on certain aspects of the financing arrangenents that AFG
contenpl ated using for the environnmental cleanups.

15. On January 18, 1994, M. Early wote to Lisa Duchene, outlining AFG s
plan for providing capital for site rehabilitation, and requesting that she
advise himif there were any obvious problens with the proposed financing
structure.

16. Rule 62-773.350(4)(e), Florida Adm nistrative Code prohibits the
rei mbursement of costs associated with interest or carrying charges of any kind
with the exception of those outlined in Rule 62-773.650(1), Florida
Adm ni strative Code.

17. In Novenber, 1994, M. Early, Ms. Duchene, and Charles WIIians,
Envi ronnental Admi nistrator for DEP' s Bureau of Waste O eanup, had a tel ephone
conversation concerning factored invoices. M. Early was advised the foll ow ng
by DEP staff:

That the difference between the anmount t hat

a contractor accepted in paynent for his

servi ces, which was a di scounted anmount after
factoring, the difference between that and

the face value of the invoice which was cl ai nmed
and marked up in the application was determ ned
to be a carrying charge or interest, which is
specifically disallowed for reinbursenent in

t he rei mbursenment rule.

This position had been formul ated at neeting of DEP representatives prior to the
tel ephone call. The statenment was limted to the scenario that WII| Robbi ns of
AFG had outlined in an earlier neeting with DEP staff. The statenment of DEP was
an informal opinion of how DEP woul d propose to deal with an application

i nvol ving AFG and the scenario described if such an application should be
submtted to DEP. In determ ning whether DEP would al so treat the di scounted
anount as a carrying charge in other transactions of other entities involving
factoring, DEP would have to deal with it on a case by case basis.

18. By nmenorandum dated April 21, 1995, Bruce French, an Environnenta
Manager with DEP, set forth DEP' s policy regarding factored and/or discounted
rei mbursement applications. The nmenorandum was i ssued to provide guidance to DEP
revi ewers when considering applications that involve factoring and rei nbursenent
fees. The nenorandum provi ded:

Regar di ng rei nbursenment applications where

t he programtask organi zation structure of

the applicants may invol ve any conbi nation

of a general contractor, managenent conpany,
funder and responsible party and any ot her
parties with clainms in applications from

these entities, only incurred costs of the
general contractor and subcontractors including
al | owabl e mar kups are to be considered for

rei mbur sement



Specifically, invoices from subcontractors,
vendors, suppliers, and/or the general contractor
which were paid a factored (e.g., discounted)
anount by a third party capital participant (e.g.
funder) represents the actual anount incurred by
that entity and subsequently by the genera
contractor.

Addi tional ly, the nenorandum gave an exanple of factoring involving the paynment
of factoring fees, and expl ai ned what amounts would be allowed in the scenario.
The factoring scenari o described in the nenmorandum was not the same scenario
that AFG representatives described to DEP. Petitioners have not chall enged the
validity of the April 25, 1995, nenorandum as a rule.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceedi ng.

20. Petitioners have chall enged the agency statenent pursuant to Sections
120.535 and 120.56, Florida Statutes. 1In order to prevail under either statute,
Petitioners nmust establish as a threshold requirenent that the ora
communi cation constitutes a rule as defined in Section 120.56, Florida Statutes.

21. Section 120.52(16), Florida Statutes, defines rule as "each agency
statenment of general applicability that inplenents, interprets, or prescribes
| aw or policy or describes the organization, procedure, or practice requirenents
of an agency."

22. Statements of "general applicability" as that termis used in Section
120.52(16), Florida Statutes, are "statements which are intended by their own
effect to create rights, or to require conpliance, or otherwi se to have the
direct and consistent effect of law " MDonald v. Department of Banking and
Fi nance, 346 So.2d 569, 581 (Fla. 1st DCA 1977).

23. The oral comunication to AFGwas linmted to DEP's position as it
related only to the scenario described by WIIl Robbins in a neeting with DEP
staff. It was not to apply generally to all applicants for reinbursenent.
Charles WIllians testified that DEP would have to consi der each case
individually in order to determ ne whether the difference in the origina
i nvoi ce and the discounted invoice would be considered interest or a carrying
charge. Thus, the oral conmunication did not have general applicability and is
not a rule as defined by Section 120.52(16), Florida Statutes. See Citifirst
Mort gage Corp. v. Department of Banking and Fi nance, 15 F.A L.R 1735 (Final
Order dated April 1, 1993).

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

ORDERED that Petitioners challenge to the agency statenent pursuant to
Sections 120.535, 120.56, and 120.57(1)(b)(15) are hereby DI SM SSED.



DONE AND ORDERED this 24th day of July, 1995, in Tall ahassee,

Fl ori da.

SUSAN B. Kl RKLAND
Hearing Oficer

Di vision of Adm nistrative Hearings

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this 24th day of July, 1995.

APPENDI X TO RECOMMENDED ORDER, CASE NO 95-343RU

Leon County,

To conply with the requirenments of Section 120.59(2), Florida Statutes
(1993), the following rulings are made on the parties' proposed findings of
fact:

Petitioner's Proposed Findings of Fact.

1
2.
3

~

ONoO

11.
12.

13.

14.

Par agraphs 1-4: Accepted in substance.
Par agraphs 5-6: Rejected as irrelevant.
Paragraph 7: Accepted in substance except for the fifth
sentence which is rejected as irrel evant.
Paragraph 8: The last sentence is accepted in
substance. The remainder is rejected as irrel evant.
Par agraph 9: Accepted in substance.
Par agraph 10: Rejected as irrelevant.
Par agraph 11: Accepted in substance.
Par agraph 12: The first sentence is accepted in
substance. The rermainder is rejected as irrel evant.
Par agraphs 13-14: Rejected as irrelevant.
Par agraph 15: Accepted.
Par agraph 16: Rejected as irrelevant.
Par agraph 17: Accepted to the extent that the
statenment was nade to AFG as DEP' s policy on the
scenari o described by AFG
Par agraph 18: The first sentence is accepted in
substance. The second sentence is rejected as not
supported by the greater weight of the evidence. At the
time of the oral communication, DEP had not had cl ai ns
that involved the factoring scenario that was described
by AFG
Paragraph 19: The first sentence is accepted to the
extent that each application would have to be eval uated
on a case by case basis to determ ne whether the
di scount woul d be considered a carrying charge or
interest. The second sentence is rejected as
irrelevant since AFG does not use reservation fees.
The last two sentences are rejected as irrelevant since
Petitioners have not chall enged the nenorandum and the



menor andum cont enpl at es scenari os which may differ from
the scenario on which the oral conmunication was based.

15. Paragraph 20: Rejected as not supported by the greater
wei ght of the evidence.

16. Paragraph 21: Rejected as constituting a conclusion of |aw

17. Paragraph 22: The first sentence is rejected as
constituting a conclusion of law. The second and third
sentences are accepted in substance. The fourth
sentence is accepted as it relates to what DEP' s
position would be as it related to the specific
scenario described by AFG The fifth sentence is
accepted in substance. The sixth sentence is accepted
in substance to the extent that DEP woul d have to | ook
at each application on a case by case basis to
det erm ne whether the discount in its financing schene
woul d be the equivalent to a carrying charge or
interest. The remainder is rejected as irrel evant.

18. Paragraph 23: The first sentence is accepted as it
pertains to only to AFG s specific scenario of
financing. The remainder is irrelevant given the
finding that the oral conmunication is not a rule.

19. Paragraphs 24-55: Rejected as irrelevant given the
finding that the oral conmunication is not a rule.

Respondent' s Proposed Fi ndi ngs of Fact.

Par agraphs 1-7: Accepted in substance.

Par agraphs 8-9: Rejected as subordinate to the facts found.
Par agraphs 10-11: Accepted in substance.

Par agraph 12: Rejected as unnecessary.

Par agraph 13: Accepted in substance.

Par agraphs 14-17: Rejected as unnecessary.

Par agraph 18: Accepted in substance.

Par agraphs 19-25: Rejected as irrelevant.

Par agraph 26: Accepted in substance.

0. Paragraphs 27-66: Rejected as irrelevant given the
finding that the statenent does not constitute a rule.

Boo~NoORrwNE

COPI ES FURNI SHED:

E. Gary Early, Esquire

Akerman, Senterfitt & Eidson, P.A
Post O fice Box 10555

Tal | ahassee, Florida 32302-2555

W Dougl as Beason, Esquire

Lisa M Duchene, Esquire

Mary Stewart, Esquire

Depart ment of Environnent al
Protection

2600 Bl air Stone Road

Tal | ahassee, Florida 32399-2400



Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
The Capitol, Room 1802

Tal | ahassee, Florida 32399- 0250

Virginia B. Wetherell, Secretary
Department of Environnental Protection
Dougl as Bui | di ng

3900 Conmonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kenneth J. Plante, Esquire

Ceneral Counsel

Department of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399- 3000

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with agency clerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal in the appellate
district where the agency mamintains its headquarters or where a party resides.
The Notice of Appeal nust be filed withing 30 days of rendition of the order to
be revi ewned.



